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A Brief History Lesson

AAAAAAAAAAAAAAA



AAAAAAAAAAAAAAA




Kelo v. City of New London

= Seminal Supreme Court case

= Held economic motives can qualify as a
Public Purpose

= Little direct impact on California law

= Triggered public awareness and outrage
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2006 “Reform”™

= Highest profile effort: Proposition 90
— Sought dramatic change in eminent domain law

— Also contained significant, non-eminent domain
provision
— Failed at the polls, after leading until near the election
date
= Even though Proposition 90 failed, similar propositions
passed in many states in November 2006

It's a taxpayer TRAP
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2006 Eminent Domain and Land Use Reform Measures
State Type of Reform Result
Arizona Eminent domain & regulatory takings Pass (65%)

California Eminent domain & regulatory takings Fail (48%)
Florida Eminent domain Pass (69%)
Georgia Eminent domain Pass (82%)
Idaho Eminent domain & regulatory takings Fail (26%)
Louisiana Eminent domain Pass (55%)
Michigan Eminent domain Pass (84%)
Nevada Eminent domain Pass (63%)
New Hampshire Eminent domain Pass (86%)
North Dakota Eminent domain Pass (68%)
Oregon Eminent domain Pass (67%)
South Carolina Eminent domain Pass (84%)
Washington Regulatory takings Fail (42%)
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2006 “Reform”™

= Moderate Legislative reform did pass

— Senate Bill 1650: Limits changes in the proposed
public use, etc.

— Senate Bill 1206: Narrows blight definition

— Senate Bill 53. Changes rules regarding
extending time for eminent domain

— Senate Bill 1809: Minor changes in rules for
redevelopment plans
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“The Big One”: Senate Bill 1210

= Adds the requirement that agencies
must offer landowners $5,000 for their
appraisal

= Changes significantly the timing and
rules for obtaining prejudgment
possession
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I’m an Appraiser; Why Should | Care?

= The $5,000 requirement creates a new opportunity for
entrepreneurial appraisers. This means:
— For (virtually) every condemnee, money exists for a landowner appraisal

— You need to find a way to do a “$5,000 Appraisal”

= What is a $5,000 Appraisal?

— Not necessarily a full, written appraisal report

— Statutory intent is that landowner has a meaningful opportunity to analzye
the agency’s offer/summary of appraisal up front

— Your job really it to help the landowner determine whether the agency’s
offer is fair and, if not, if it is off by a little bit — or a whole lot

MAKING IT HAPPEN.



The “$5,000 Appraisal” — Cont.

= CCP § 1263.025 requires that the agency offer to pay:
— “Reasonable costs, not to exceed five thousand dollars”; for
— “an independent appraisal ordered by the owner”; and

— the “independent appraisal shall be conducted by an appraiser licensed by
the OREA.”

= “Independent appraisal” need not necessarily mean a full
appraisal report (though some agencies may argue otherwise)
— May be an informal review of the agency’s offer/appraisal summary
— May be “phase one” of a phased appraisal project

= Keep in mind USPAP limitations on what an appraiser can and

cannot do (and see, e.g., AO-19, “Unacceptable Conditions”)
MAKING IT HAPPEN.
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2007 “Reform™

=Some “Clean-up” Legislation adopted

—Assembly Bill 1322: Creates unigque
appraisal-exchange rules for Caltrans

—Senate Bill 698. Further changes
standards for prejudgment possession;
creates “Informational Pamphlet”
requirement
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2008 “Reform”™

= Proposition 98. California Property
Owners and Farmland Protection Act
(Howard Jarvis Taxpayers Association)

—Similar to Proposition 90, with significant
reforms (and non-eminent domain

baggage)

—Failed at the polls
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2008 “Reform”™

= Proposition 99. Homeowners and
Private Property Protection Act
(League of Cities)

—Moderate reforms targeted at
condemnation of owner-occupied
homes for redevelopment purposes

—Passed at the polls
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2009 “Reform”
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Eminent Domain Reform:
Are we There Yel?

=No new Initiatives in the works
=No legislative reform in 2009

*=No pending reforms that appear to
have any momentum

=BUT . ...

MAKING IT HAPPEN.



Eminent Domain Reform:
Are we There Yel?

= Recent Pfizer announcement has
created renewed outrage

= Some states still actively engaged in
reform efforts
(e.g., Texas Proposition 11, adopted
earlier this month)
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A New
Information Source
(and Some “New” Technology)
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New Resource for Keeping Informed
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“... nor shall private property be taken for public use, without just compensation.”
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RSS Feeds:
What are they and how do they work?

ISUESCEI

ADD THIS BLOG fo your feeds or

subscribe by email using the field
below.
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@ Tulare County Considering New Eminent Domain Actions for Road 108 Widening

Paosted: Thu, 12 MNov 2009 08:44:11 -0800

Just a few weeks ago, we reported on Tulare County's plans to condemn a number of properties to facilitate the
widening of Road 80. MNow, Visalia Times-Delta reporter Valerie Gibbons reports that Tulare County is considereing

condemnation for four additional parcels. this time fo facilitate the widenina of Road 108 (or Demaree Street) between
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Vin Suprynowicz » Blog Archive » Eminent domain ? 'Never mind' - 14 hours ago

the project for which the city of New London infamously used its power of eminent domain
to seize and ultimately bulldoze the homes of Susette Kelo and her neighbors, after that
seizure was OK'...

The Neighborhood Retail Alliance: Eminent Domain as Corporate Welfare - 1 day ago

And the WS] tells it like it is-corporate welfare in extremis: "The aftermath of Kelo is the
latest example of the futility of using eminent domain as corporate welfare. While Ms. Kelo
and her ...
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* Tulare County Considering New Eminent Domain Actions for Road 108 Widening - 9 hours ago

* La Mirada and Santa Fe Springs Move Forward with Eminent Domain Actions - 1 day age

* IRWA Chapter 67 Lunch Features Transportation Planning Discussion - 2 days ago
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* Lake Forest to Move Forward with Eminent Domain Action - 1 week ago

= City of Vista Seeking to Acquire Motel Property for Redevelopment Project - 1 week ago

* A Train Ride in a World Without Eminent Domain - 1 week ago

* CLE International Two-Day Eminent Domain Conference in San Francisco - 2 weeks ago
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Who Has an RSS Feed?

*Frankly, too many things to name; just look for:
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I’m an Appraiser; Why Should | Care?

= RSS feeds represent a way to keep on top of projects and
legal developments as they happen. This means:

— You can put yourself in a position to know about what is going on before
a potential client calls you

— This puts you in a great position to know what the potential client is
calling about before they tell you — and to have immediate input into
their problems

= RSS feeds also allow you to keep track of published
references to you or your projects. This means:

— You can keep track of (and control?) your own “PR Campaign”
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Changes in Possession Rules

Senate Bill 1210
(CCP §1255.410 and §1263.025)

= Requires providing property owner with an
informational packet.

= Requires $5,000 offer for an independent
appraisal: Is there a change in degree of
“negotiation” required?

= Lengthens the time to obtain possession.
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Possession: Best Case Timing

Step Days
Notice of Intent to Appraise 0
Appraisal 30
Written Offer 35
Negotiations 45
Notice of Hearing on Resolution of Necessity 45
Adopt Resolution 65

File Condemnation Action 66

File Motion for Possession 66
Hearing on Motion for Possession 166
Effective Date of Order of Possession 196 days (6.5 months)
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I’m an Appraiser; Why Should | Care?

= Agencies will often be under the gun, desperate to get possession as
quickly as possible. This means:

— More pressure to work quickly on the deposit appraisal

= New balancing test means courts will scrutinize deposit appraisal more
closely than ever. This means:

— If you miss something important, Court may deny agency possession, which
could kill an entire project

— Very real risk exists that you will be deposed on your deposit appraisal; you
better be ready to defend it

= Agencies that rarely condemn may not know about these rules until it is
too late. This means:

— You can be the “hero” if you educate your clients up front
MAKING IT HAPPEN.



New Local Rules?
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Changes Being Considered for
Chapter 16 (Los Angeles)

= LA Superior Court’s Local Rules on eminent domain
create procedural rules unique to Los Angeles County:

— Intricate, joint “First Pretrial Conference Statement” that
arguably creates early expert disclosures

— Detailed, “Appendix A” that controls the expert exchange, and
requires far more than a Statement of Valuation Data
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Changes Being Considered for
Chapter 16 (Los Angeles)

= Draft amended rules have been circulated by Commissioner Mitchell
to eminent domain attorneys

= Recent meeting with Commissioner to discuss the proposed changes:

— Existing proposal eliminates unique Pretrial Conference, converts initial
hearing to a standard Case Management Conference

— Meeting revealed some momentum (including from Commissioner
Mitchell himself) to eliminate entirely Appendix A, moving LA County to a
“Statement of Valuation Data” exchange

= Changes likely to take effect January 2011
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New Case Law
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Shaw v. County of Santa Cruz (1/2009)

= Regulatory-takings claim involving County’s
refusal to issue a ministerial permit for a
well

= Court held that County’s failure to issue
permit was unjustified, and ordered that the
permit be issued

= However, court rejected claim that this
failure triggered inverse condemnation
liability



City of Stockton v. Marina Towers (2/2009)

= City condemned property without first defining a real project

= Court conclude that the “project” was the condemnation itself,
and that it failed as a public use

= City had already decided what to do with the property and had
built a stadium — remanded for damages

NIl NOSSAMAN .

ABOUT NOSSAMAN | PRACTICE AREAS & INDUSTRIES | PROFESSIONALS | NEWS EVENTS & PUBLICATIONS. |

Nossaman E-Alerts

Overly Broad Res¢lution of Neceassity = Victory for Property Owner?
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Authored By: David Graeler, Bradford B. Kuhn (e
0219400

Llkely the warst case Scenaro a condemning agency can Tace 1S 1or o pass a resolutlon or necessity, Mle a
condemnation action, obtain prejudgment possession, build its improvement, and subsequently lose in court on
a prnpery mwner's right tn fake challenge The specter nfthe ageney Insinn a3 wital poblic project by heing nrdered
to surrendcr possession of property that it spent millions of dollars improving is cnough to send shuddeors
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Hauselt v. County of Butte (3/2009)

= [nverse-condemnation case involving flooding

= At issue was whether liability could arise from
modifications to a flood control channel which
resulted in additional flooding on a particular

property

= Court ruled that the issue turned on a
“reasonableness” inquiry

= Since modifications were reasonable, no liability in
inverse condemnation
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Los Angeles Unified School District v. Pulgarin (6/2009)

= Business owner did not possess a written lease, and
trial court concluded that owner could not recover lost
goodwill

= Court of Appeal reversed, holding that the correct
iInquiry is factual, focused on security of tenancy

= Existence of a written lease probative, but not
dispositive:
“[E]vidence of the pre-condemnation duration
of a periodic tenancy and the quality and
mutual satisfaction in the landlord and tenant
relationship are probative for determination
of compensation for loss of goodwill."”
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Guggenheim v. City of Goleta (9/2009)

= Ninth Circuit Held that Rent Control Ordinance Constituted a Taking

= Elaborate Discussion of Procedural Rules that Typically Preclude a
Damages Award

= Held Damages Recoverable; Remanded to Trial Court

CALIFORNIA M NOSSAMAN .-

EMINENT DOMAIN REPORT CETaNATE

“. .. nor shall private property be taken for public use, without just compensation.”
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Circuit holds that the city of Goleta’s rent control ordinance on mobile home parks went too far and that the # Dispute Between two Jurupa-
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National Parks & Conservation Association v.
Bureau of Land Management (11/2009)

= Not an eminent domain case, but a very recent
highest and best use dispute

= As part of proposed land exchange, BLM
appraised property

= Appraiser did not consider a landfill as a potential
highest and best use, even though that was
exactly the use contemplated for the property

= Ninth Circuit upheld a summary judgment against
BLM
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Monks v. City of Rancho Palos Verdes (10/2008)

CALIFORNIA

EMINENT DOMAIN REPORT

“... nor shall private property be taken for public use, without just compensation.”

ABOUT wm SERVICES m®m CONTACT ®m ARCHIVES [

|

FOSTED ON NOVEMBER 13, 20058 BY K. ERIK "RICK" FRIESS

Just over a year ago, on COctober 1, 2008, the California Court of Appeal issued a fairly rare ruling: it found
a public agency had committed a regulatary taking and remanded

T N el - .
05 MILES \\_EdR{?Ilmg Hills

the matter hack to the trial court to determine the amount of r | )

damages to be paid to the property owners. Specifically, the Court } /Fj{olling :-7 Crenl'shaw Blvd,

held in Monks v. Citv of Ranchos Palos Verdes that the City of Hills A ﬁ§¢'= L PROPOSED

Ranchos Falos Verdes' rules preventing developmentin an area 5513"'3‘?-_ _,i'-r" Lt m{ﬁfmsmm
5 o

susceptible to landslides (the infamous Portuguese Bend landslide \._./r._
area) constituted a regulatory taking that was not justified by the Rancho
i - : o Palos
city's power to regulate nuisances and protect the public interest. Verdes
(For more details, Brad Kuhn and | wrote an article for the California
Real Estate Journal, "California Court of Appeal Opens The Door to
Regulatory Takings Claims,” that details the holding in the case,
and its potential implications.)

Moratorium area

WAYFARERS
CHAPEL

Today, Jeff Gottlieb's article in the Los Angeles Times "Legal battle mﬂfﬂ! il |
over land use engulfe Portuguese Bend reports that the trial on the Palos Verdes
regulatory takings damages is fast approaching: Pacific Ocean

= City development
moratorium
involving landslide-
prone Portugese
Bend overturned

= City ordered to
Issue building
permits to owner

= Damages trial set
for December 1,
2009
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Questions?

Y 4
-

Rick E. Rayl

18101 Von Karman Ave., Suite 1800
Irvine, CA 92612

949-833-7800

rrayl@nossaman.com
californiaeminentdomainreport.com
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